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set by the decisions sustaining state-made rates for local ferry 
service in interstate^* and foreign commerce.^* 

These citations will serve to characterize the nebulous field of 
concurrent powers, within which the state may act in the absence 
of conflicting federal action. If it be assumed that the regulation 
of rates for the distribution of natural gas originating in part 
beyond the state's borders has any relation to interstate commerce, 
doubt could not well be entertained as to its essentially local char- 
acter. There is not presented a direct regulation of interstate 
commerce, within the doctrine of the ruling cases.^* No inter- 
ference with the transfer of a commodity from one state to 
another is attempted.^' No discriminatory practice is involved.^* 
It would seem, therefore, that the regulation of rates for local gas 
service is within the authority of the state, irrespective of the 
source of supply. 

It is submitted that the commerce clause does not embrace the 
local distribution of gas or electricity. The service afforded is 
not one of transportation; the transit of the supply has preceded 
distribution to the consumer. Such interstate commerce as may 
have been involved in rendering the supply available has been 
determined prior to the commencement of the service which the 
state has assumed to control. That the state is acting within its 
proper province would seem to be beyond controversy. 

H. J. W. 

Contracts: Arbitration. — A Washington case, Herring- 
Hall-Marvin Safe Company v. Purcell Safe Company,^ holds that 
where there is an agreement to arbitrate all disputes, failure to 
arbitrate or to offer to arbitrate is a good defense to a suit upon 
the contract. In thus holding executory arbitration agreements 



Kansas and Texas Ry. Co. v. McCann (1899), 174 U. S. 580, 43 L. Ed. 
1093, 19 Sup. Ct. Rep. 755. 

1* Port Richmond and Bergen Point Ferry Co. v. Freeholders of 
Hudson County (June 8, 1914), 234 U. S. 317. 

1^ City of Sault Ste. Marie v. International Transit Co. (June 8, 
1914), 234 U. S. 333. 

>« Railroad Co. v. Husen (1877), 95 U. S. 465, 24 L. Ed. 527; Bow- 
man V. Chicago and N. W. Ry. Co. (1888), 125 U. S. 465, 31 L. Ed. 700, 
8 Sup. Ct. Rep. 689; Brimmer v. Rebman (1891), 138 U. S. 78, 34 L. Ed. 
862, 11 Sup. Ct. Rep. 213; Schollenberger v. Pennsylvania (1897), 171 
U. S. 1. 43 L. Ed. 49, 18 Sup. Ct. Rep. 757; People v. Hawkins (1898), 
157 N. Y. 1, 51 N. E. 257, 42 L. R. A. 490. 
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V. Missouri (1875), 91 U. S. 275, 23 L. Ed. 347; Webber v. Virginia 
(1880), 103 U. S. 344, 26 L. Ed. 565; Walling v. Michigan (1886), 116 
U. S. 446, 29 L. Ed. 691, 6 Sup. Ct. Rep. 454; Voight v. Wright (1891), 
141 U. S. 62, 35 L. Ed. 638, 11 Sup. Ct. Rep. 855; People v. Hawkins 
(1895), 85 Hun. 43, 32 N. Y. Supp. 524. 

1 (Sept. 17, 1914), 142 Pac. 1153. 
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binding to the extent of ousting the jurisdiction of the courts of 
the subject matter of the contract the Washington courts are 
opposed to authority. 

At common law an arbitration agreement could not be used as 
a bar to an action, while in equity it could neither be specifically 
enforced nor used as a bar to the suit. It was considered contrary 
to public policy to permit the courts to be ousted from their juris- 
diction of the subject matter of dispute by a private contract.^ As 
the courts have grown in strength and security they have grown 
less jealous of infringement upon their jurisdiction. There is some 
authority for allowing at least nominal damages for a breach 
of an arbitration agreement.* Since the Common Law Procedure 
Act of 1854 in England it has been possible to enforce an arbitra- 
tion agreement at the discretion of the court by staying the hearing 
of the dispute as to the subject matter. But the right to oust the 
jurisdiction of the court at the defendant's pleasure by setting up 
the arbitration agreement as a defense has been withheld.* If 
arbitration has been made a condition precedent, a failure to 
arbitrate will bar an action on the subject matter of the contract, 
but a general arbitration agreement will not be considered a bar 
to an action on the contract before an actual award is made.* In 
a series of cases in Washington the courts have held that condi- 
tions precedent, such as appraisal clauses, bar a suit on the con- 
tract, at the same time they have said by way of dictum that any 
arbitration agreement might be a bar to a suit on the subject 
matter. In the principal case the court seems to have gone in its 
decision to the extent of the former dictum.' 

California has provided in its code^ that the submission to 
arbitration may be made an order of court; if it is not thus made, 
it may be revoked at any time before the award; but where an 



2 Southern Pac. Co. v. Denton (1892), 146 U. S. 202, 36 L. Ed. 942, 
13 Sup. Ct. Rep. 44; Grievance Committee v. Brown (1894), 61 Fed. S41; 
Tobey V. County of Bristol (1845), Fed. Cas. No. 14,065, 3 Story 800. 

3 Livingston v. Ralli (1855), 5 El. & Bl. 132; Niite v. Hamilton 
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N. Y. 422. 

* Williston's Wald's Pollock on Contracts, 3rd ed., pp. 445-447; Page, 
Contracts, pp. 535-536. 

5 Low v. Fisher (1886), 27 Fed. 542; The Excelsior (1887), 123 U. S. 
40, 31 L. Ed. 75, 8 Sup. Ct. Rep. 58; Perkins v. U. S. Electric Light Co. 
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V. Western American Co, (1901), 27 Wash. 31, 67 Pac. 374; Childs Lum- 
ber Co. V. Page (1902), 28 Wash. 128, 68 Pac. 373; Winsor v. German 
Savings & Loan Society (1903), 31 Wash. 365, 72 Pac. 66; North Coast 
R. Co. v. Kraft Co. (1911), 63 Wash. 250, 115 Pac. 97; State ex rel. 
Noble V. Bowlby (1913), 74 Wash. 54, 132 Pac. 723. 

'Cal. Civ. Code, § 1283. 
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award is duly made it may be enforced.* This jurisdiction dis- 
tinguishes between conditions precedent and independent condi- 
tions; the former may bar an action even though the condition is 
one requiring arbitration.* For the enforcement of an arbitration 
agreement in California as a condition precedent, the number 
of arbitrators, the exact method of their selection, and the manner 
of making an award must all be definitely provided for in the 
agreement, and the agreement strictly followed.^** 

E. B. B. 

Criminal Law: Reversal for Defect in Indictment. — In 
the case of People v. Allison^ the defendant was indicted, tried and 
convicted for the commission of the infamous crime against nature 
by carnal knowledge of one Frank B. Love. The conviction was 
reversed because the indictment failed to allege that Frank B. 
Love was not a female and therefore failed to negative the possi- 
bility that the sexual intercourse may not have been against nature. 
The court does not refer to the evidence at all although the evi- 
dence undoubtedly shows that Frank B. Love was a male person, 
so we have the discouraging result of a reversal of the conviction 
of a guilty man on a technicality. 

Centuries ago when the criminal law was being made by the 
judges, when the protection afforded by modem constitutional 
guarantees did not exist and when thei;e was no appeal from the 
verdict of a jury, it was necessary that the indictment should set 
out the specific facts constituting the crime with the greatest par- 
ticularity to prevent men from being tried and convicted for acts 
which were really not crimes at all. In these days, however, 
where the procedure so carefully safeguards the defendant and 
where each crime is defined by statute and judicial decisions, what 
reason can be advanced for the reversal in the principal case? If 
the evidence had not shown the commission of a crime the judg- 
ment would have been reversed on appeal. If any doubt at all 
existed in the defendant's mind as to whether or not the act with 
which he was charged constituted a crime he could easily have 
obtained by demurrer, a statement of sufficient particularity to 
raise a question of law. It is well known that the constitutional 



sSidlinger v. Kerkow (1889), 82 Cal. 42, 22 Pac. 932; California 
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